purchasers, or to its own customers or
purchasers, after the coal has been
processed according to the processors own plans
or specifications/ are not subject to the
Act.  Such processors fall more within the
classification of a wholesaler or retailer
than that of a mine operator who extracts the
coal and has it processed to meet the order
or specifications of the mine operator or the
customers or purchasers from the mine operator
who extracts the coal.

Also included as part of Exhibit R-l is a copy of an
April 6, 1972, memorandum to all MSHA District Managers
advising them that the above mentioned paragraphs A through C
should be followed in determining the application of the 1969
Coal Act to custom cleaning plants.

Exhibit R-2 is a copy of a March 26, 1982, advisory
opinion by MSHA's Associate Solicitor for Mine Safety and
Health, Arlington, Virginia., concerning the application of
the Act to Chance and Montgomery Coal Co., Inc., No. 1 Tipple,
Jonesville, Virginia, and the pertinent portion of that opinion
states as follows:

It is our understanding that the facility
consists of a tipple and a crusher.  Clean
coal is initially delivered to the facility
by commercial carrier and then stockpiled
before loading onto railroad cars for ship-
ment to consumers.  The tipple carries the
coal to a crusher where it is broken into
one size.  The coal is not sized according
to any operator's or consumer's specification,
but crushed merely to better facilitate
loading of the larger pieces of coal. We
further understand that the facility is not
located on or adjacent to any mine property
and is not an integral part of any mining
operation.

Generally, MSHA has jurisdiction over a loading
facility where coal preparation activity takes
place.  However, as a result of Secretary of
Labor v. Oliver Mv Elam, Jr., Company, 4 FMSHRC
5 (Jan. 7, 1982), MSHA is currently reexaming
loading facilities over which it is asserting
jurisdiction to determine the nature and
purpose of the work that takes place at these
facilities.  MSHA makes jurisdictional deter-
minations based upon the factual circumstances
of each situation.h) and as
